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Enclosed for filing in the above-referenced proceeding are an
original and seven copies of applicant Judy Yep Hughes' (BPH­
91111~MT) (1) Opposition to Petition to Enlarge Issues and (2)
Motion to strike. Please return the extra copy of each pleading
to the undersigned in the enclosed self-addressed stamped
envelope.

Should you have any questions concerning this matter, please
contact the undersigned.

enclosures

cc: Hon. Richard Sippel,
Administrative Law Judge wjencls.
Eric Hilding wjencls.
Public File wjencls.
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As further discussed below, Hilding has not been

discriminated against -- and even if he has, as part of a generic

unspecified class of persons -- his claims of discrimination do

not rise to the level of an issue that this proceeding can

specify, adjudicate or determine as a matter of fact or law. His

claims regarding the acceptance of Ms. Hughes' engineering

proposal fare no better and amount to nothing more than a request

for reconsideration of the Hearing Designation Order, which the

Commission's rules do not allow. ~ Section 1.106(a) (1) of the

Commission's rules; Atlantic Broadcasting Co., 5 FCC 2d 717, 8 RR

2d 991 (1966). Finally, Hilding's claims regarding his proposed

antenna and proposed music service are not recognized by the

Commission's Policy Statement on Comparative Broadcast Hearings

(llpolicy Statement") 1 FCC 2d 393, 5 RR 2d 1901 (1965) or any

other commission precedent. As a reSUlt, Hilding's Motion to

Enlarge Issues should be denied.

A. Hilding's Specious Claims Of Discrimination Lie Outside
The Jurisdiction Of The Presiding Judge And Are Not
Recognized As Matters For Motions To Enlarge Issues
Under The Commission's Rules And Decisions.

Hilding claims that the Commission's failure to act in its

pending Proposals to RefOrm The Commission's Comparative Hearing

Process ("Comparative Hearing RUlemaking"), 6 FCC Red 15 (1990)

is arbitrary and capricious, an abuse of this Commission's

discretion and a violation of Hilding's civil rights. In similar

virtually incomprehensible shotgun fashion, Hilding also claims

the same injury as the result of this Commission's failure to not

disclose "material facts of knOWledge as to the eighty percent
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(80%) defective nature of its applications processinq procedures"

to the United states Circuit Court in past cases, Metro

Broadcasting. Inc. v. FCC and Jerome Thomas Lamprecht y. FCC.

Hildinq then also claims that Senator Hollinqs unspecified

appropriations [bill] riders have contributed to his

discrimination by perpetuatinq minority and female preferences.

Hildinq's nonsensical claims must be denied. First, Section

1.229(d) of the Commission's rules requires specific alleqations

of fact supported by affidavits of persons with personal

knowledqe, or actions of which official notice can be taken, to

entertain motions to enlarqe. Obviously, Hildinq's alleqations

are unsupported under all of these criteria. Second, section

1.244 of the Commission's rules circumscribes the authority of

the presidinq jUdqe so that he may only act on motions to enlarqe

consistent with the Administrative Procedure Act ("APA"). In

that reqard, no section of the APA allows the presidinq jUdqe to

add issues aqainst an applicant in the comparative hearinq

context based on appropriations riders by the Senate, alleqed

non-specific Commission representations to the Court of Appeals

or the results of alleqed Commission inaction.

similarly, Section 553 of the APA is to be followed by the

Commission in rUlemakinq proceedinqs when chanqinq, addinq or

deletinq policy matters, a course of action which the Commission

has assiduously followed in the Comparative Hearing RUlemaking,

sypra. In direct contravention thereof, Hildinq is requestinq

that the presidinq jUdqe violate section 553 of the APA and
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prejudge the outcome of the Comparative Hearing Rulemaking by

adding issues concerning discrimination against Hilding in favor

of minorities,' and adjUdicate whether he is entitled to a

pioneer preference based on a motion devoid of factual support.

In the Comparative Hearing Bulemaking, the Commission is

considering but has not determined whether pioneer preferences

should be awarded comparative applicants and, if so, the criteria

for such preferences. However, the Commission has clearly stated

in a variety of cases that it does not propose to apply

fundamental changes in its licensing criteria to current cases

such as the present one. However, it may do so to cases not yet

designated for hearing. ~~. Anchorage Broadcasting Limited

partnerShip, 7 FCC Rcd 4566 (1992). Nonetheless, if the

Commission were to choose to apply changes in its licensing

criterion to cases already in hearing, it is at that point which

Mr. Hilding should bring his motion. Conversely, if the

commission chose not to do so, Mr. Hilding, who has participated

in the Comparative Hearing Rulemaking proceeding, could then

properly bring his concerns to the Commission by way of a

petition for reconsideration, followed by a court appeal, if he

so chooses. Thus, in no way should the presiding jUdge subvert

the Commission's processes by adding issues based on Hilding's

mere vituperative commentary.

, The truly irrational nature of Hilding's motion is
belied by his claims he has been discriminated against in this
proceeding based on female preferences which no longer exist.
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B. Hilding's Claim For A "Technical Merit" Issue Has No
Basis In Commission policy Or Precedent.

Neither the policy statement nor Commission precedent make

any provision for a "Technical Merit" enhancement credit for the

use of specific antenna or form of music service delivery

vehicle. Rather, the Policy statement makes clear that it is

interested in equipment proposals only if they are not adequate

to carry out program plans. IQig. 5 RR 2d at 1912, fn. 10.

ThUS, Hilding's request for such an enhancement preference must

be denied.

C. Hilding's Request For An Issue Based On the Hearing
Designation Order's Treatment Of Ms. Hughes'
Engineering Proposal Must Be Denied.

The Hearing Designation Order ("HOO") provided Ms. Hughes

the opportunity to amend her application to reflect the elevation

of her proposed transmitter site at 499 meters. See HOO DA93-330

released April 8, 1993 at para. 2. 2 Hilding's claims of

discrimination are nothing more than an attempt to reargue the

HOO which is contrary to section 1.106(a) (1) of the Commission's

rules and Atlantic Broadcasting Company, 5 FCC 2d 717, 8 RR 2d

991 (1966).3 Thus, this issue should not be added.

2 This is consistent with Report and Order Related To
processing of EM and TV Applications MM Docket No. 84-750, 50 FR
19936 (1985), 58 P&F 2d 776, recon. denied, 50 FR 43157 (1985) &
Statement of New Policy Regarding COmmercial FM Applications That
Are Not Substantially Complete or otherwise Defective ("Hard Look
Order") 50 FR 19445, 58 P&F 2d 166 (1985).

3 Moreover, no party has a vested interest in the
disqualification of a competing applicant, particularly when the
Commission favors a choice among qualified applicants.
Crosthwait v. FCC, 584 F. 2d 550, 44 RR 2d 107 (D.O. Cir. 1978).
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CQnclusiQn

FQr all Qf the fQreqQinq reasQns, Hildinq's MotiQn should be

dismissed and denied.

ed,

e e A. asciato
A PrQfessiQnal corporation
1500 Sansome street suite 201
San FranciscQ, CA 94111
(415) 291-8661

May 24, 1993
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CERTIFICATE OF SERVICE

I, Peter A. casciato, certify that the following is true and
correct:

I am employed in the City and County of San Francisco,
California, am over the age of eighteen years, and am not a party
to the within entitled action:

My business address is: 1500 Sansome st., Suite 201, San
Francisco, California 94111.

On May 25, 1993, I caused the attached Opposition to Motion
to Enlarge Issues of Judy Yep Hughes and accompanying documents
to be served by causing true copies thereof, enclosed in sealed
envelopes with postage thereon fully prepaid, to be sent by
regular u.S. Mail in San Francisco, CA for delivery as follows:

Hon. Richard L. Sippel
Administrative Law Judge
Federal Communications commission
2000 L Street, NW Room 214
Washington, DC 20036

Norman Goldstein, Esq.
Mass Media Bureau
Federal Communications Commission
2025 M Street NW Room 7212
Washington, D.C. 20554

Chief, Data Management
Federal Communications commission
Mass Media Bureau
1919 M Street NW Room 350
Washington, D. C. 20554

Eric R. Hilding
P.O. Box 1700
Morgan Hill, CA 95038-1700


